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cases is held by all four schools to be legitimate. For ex-
ample, salam (sale of future goods for present cash) and
location (ijarah) / though both contrary to qiyas, being
sales of non-existing goods, have been justified by the
sunnah; or istisna* (placing an order with an artisan), al-
though contrary to qiyas for similar reasons, has been justi-
fied by ifmaf.

However, departure from one qiyas in favor of another
qiyas, that is, in favor of istihsan, has been a subject of
hot controversy and bitter attack, especially on the part of
al-Shafi'i, and his disciples. This attack has been justified
by the allegation that istihsan is no more nor less than a
setting aside of the revealed sources in favor of the personal
opinion of the canonist. The Hanifites have strongly
denied this accusation. Thus the author of the Kashf2 ex-
presses himself on the matter as follows:

Some of the false accusers among the Moslems have at-
tacked Abu Hamfah and his disciples because they aban-
doned qiyas for istihsan, and said, " The sharl'ah evidences
are the Book, the sunnah, the ijmaf, and the qiyas, and the
istihsan is a fifth principle recognized by Abu Hamfah
alone " . . . and it is related of al-Shafi'i that he exagger-
ated in denying istihsan, for he said, " Who uses istihsan
places himself in the place of God as legislator," but all this
is attack without examination . . . and learn that the op-
ponents have not blamed Abu Hamfah for the istihsan
based on evidence in the sunnah, or the ifmaf, or on neces-
sity, for the abandonment of qiyas on these evidences is
granted by all unanimously, but they have blamed him
only for the istihsan based on opinion, [but it is not true
that this latter istihsan is based on opinion, since] according

1 Location is considered as a case of sale of non-existing goods be-
cause the benefits from the use of the object leased accrue only in the

future,

2 P. 1123.